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EXECUTIVE SUMMARY
KYTC LPA PROJECT GUIDE

This Executive Summary is intended to provide local leaders with a general understanding of the
extensive requirements and processes associated with developing Federal-aid transportation
projects in compliance with applicable legislation and regulations. Local Public Agency
(“LPA”) project managers and administrators must read the LPA Guide in its entirety and must
be aware that the Guide is not the final authority on these matters; LPASs are responsible for
following all applicable legislation and regulations whether or not they are included in the LPA
Guide. LPAs should work closely with the Kentucky Transportation Cabinet (“KYTC”) to
understand how the legislation, regulations, and procedures outlined in the Guide may differ for
state-funded transportation projects.

Critical information presented in the LPA Guide is summarized below by chapter. The LPA
Guide provides sources to the information summarized here and points to additional resources.

Chapter | — Introduction

When an LPA receives an award of federal funds for =~ ~HWA’s “Federal-Aid Essentials for LPAs™

website is a comprehensive resource that is

a project, it joins the Federal Highway referenced throughout the guide:
Administration (FHWA) and the KYTC in the http://ww.fhwa.dot.qov/federal-
responsibility of developing and maintaining a safe aidessentials/index.cfm

and efficient transportation system while following

all applicable federal and state legislation and regulations.

Federal LPA programs do not provide up-front grant money. These are reimbursement
programs. LPAs must pay project costs up-front (after receiving a written notice to
proceed from KYTC) and then provide proper documentation for reimbursement from
KYTC. If the LPA fails to follow these requirements, it risks not being reimbursed for
project costs or having to return funds to FHWA.

While some of the federal funds used by LPAs are dedicated for a particular project or
area (such as for each of Kentucky’s urbanized areas), other federal funds are awarded
based on competitive application cycles. The KYTC Office of Local Programs (OLP) is
the Administering Office for the majority of application-based projects. For these funds
KYTC OLP will notify the public that an application cycle is open. The notification will
indicate the type of funding available, the application deadline, and the eligibility
requirements. The amount and type of funding available varies between application
cycles. You may contact the KYTC Office of Local Programs for additional information
about application cycles and requirements. Some funding types (planning or dedicated
STP, for example) follow a different application process. For those projects not
administered by OLP, the LPA should contact the KYTC Division of Planning for
information regarding how to request project funding.

It is very important that LPAs develop adequate project budgets to cover all foreseeable
project costs, including allowances for contingencies. No additional funds will be
allocated for the project; LPAs must monitor project expenditures closely to ensure that
the project stays within budget. It is the LPA's responsibility to complete the project as
defined in the project agreement. Additional funds needed to cover cost overruns will be
the responsibility of the LPA.
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Federal LPA program awards must not be thought of as an award of a certain sum of
money. Awards are a maximum amount for which the LPA will be reimbursed for
eligible expenditures made in completing a defined scope of work. The LPA is not
entitled to any funds which may remain once the project has been completed. LPAs may
not expand the scope of a project in an effort to use remaining funds.

For the majority of Federal-aid projects, FHWA will provide 80 percent of project costs
and the LPA must provide 20 percent. If the LPA fails to meet the matching requirement,
it may be required to return all federal funds reimbursed previously. The matching
requirement is usually paid in cash. Generally, the LPA pays 100 percent of the project
costs, and then KYTC reimburses the LPA 80% of the amount paid for eligible activities.
The LPA must provide a full-time employee of the agency to be the “employee in
responsible charge” of its Federal-aid project.

All federally-funded LPA projects must be programmed in the Statewide Transportation
Improvement Program (STIP). If an LPA project is located within the planning boundary
of a Metropolitan Planning Organization (MPO), it must also be programmed in the
Transportation Improvement Program (TIP).

The LPA must receive a written notice to proceed and confirm that the funding and
Memorandum of Agreement (MOA) are in place prior to making any expenditures. Any
amount the LPA spends on the project before receiving the notice to proceed will not be
reimbursed.

Prior to executing the MOA, the LPA must pass a resolution authorizing its
representative to enter the MOA.

FHWA requires that a term be indicated for all projects. The project schedule must
include an end date for the project, after which FHWA may de-obligate the project funds.
The LPA is responsible for ensuring the project remains on schedule.

Infrastructure project MOAs are required to have a maintenance plan. All arrangements
for funding long-term maintenance should be included in the MOA between the LPA and
KYTC.

NO PROJECT ACTIVITY WILL BE ELIGIBLE FOR FEDERAL FUNDING
BEFORE FHWA AUTHORIZATION HAS BEEN RECEIVED, THE PROJECT
AGREEMENT IS SIGNED, AND THE LPA HAS RECEIVED ITS WRITTEN
NOTICE TO PROCEED FROM KYTC.

Chapter Il — Project Team Meetings
After any project announcement, the LPA must work with the Administering Office to
arrange an initial project team discussion of scope, schedule, budget, and professional
services procurement. And, once a design professional is selected, a project team “kick-
off” meeting must be held for every project.

Chapter 111 — Professional Services Procurement
Pursuant to statute, LPAs must complete a Qualifications Based Selection (“QBS”) to
procure professional services. The Federal statute requiring this is commonly referred to
as the Brooks Act. The Brooks Act requires agencies to promote open competition by
advertising, ranking, selecting, and negotiating contracts based on demonstrated
competence and qualifications (price may not be a factor).
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There are three allowable QBS processes which may be used depending on the LPAS
needs and the expected value of the Professional Services contract, as follows:

o0 KYTC Statewide Contracts

0 Price Contracts (Finance Cabinet List)

o Traditional QBS
In some cases with pre-approval from KYTC, the LPA may instead use either its own
staff for Professional Services or a KYTC pre-qualified professional with which it has a
working relationship (if that relationship was entered into via a qualifications based
selection process and if the current project scope was included in the original contract).

Chapter IV — Environment
Federal-aid LPA projects must be delivered in compliance with the National
Environmental Policy Act (“NEPA”), 49 U.S.C. 8 303 (commonly referred to as section
4(f)), the National Historic Preservation Act, the Clean Water Act, the Endangered
Species Act, and any other applicable environmental laws and regulations.
Pursuant to Presidential Executive Order 12372, all LPA projects require a clearinghouse
document which must be requested from the Governor’s Department of Local
Government (DLG). The clearinghouse affords state government agencies the
opportunity to identify and comment on the potential environmental impacts of a project.
The LPA must request the clearinghouse document immediately upon filing its
application or, for non-application based funding, early in the planning phase.
All Federal-aid projects must have an environmental document demonstrating that NEPA
requirements have been met; the type of document required depends on the level of
environmental impact the project will have.
The LPA must receive environmental approval from KYTC before beginning final design
(may be referred to as “phase 2” design).
FHWA will not authorize funding for final design or subsequent phases without approved
environmental documentation.
The LPA may need to hire a KYTC pre-qualified consultant to perform environmental
services. Depending on project type and complexity, KYTC may agree to prepare the
environmental document on the LPAs behalf.
Costs of preparing the environmental document and complying with NEPA are to be
included in the project budget. If environmental studies are required, such as
archaeological or biological, project funds must be made available to cover the study
costs.
CEs (the most common required environmental document for LPA projects) and
EAS/FONSIs (rare for an LPA project) must be reevaluated if the project is not under
construction within two years of approval. Draft EISs (unlikely as LPA project) must be
re-evaluated if an acceptable final EIS is not submitted within three years from the date
the draft EIS was circulated.
If a project will impact a natural or human environment, the LPA may be required to
mitigate for these impacts.
Some projects may require environmental permits, such as from the United States Army
Corps of Engineers (USACE), Kentucky Division of Water (KDOW), or Federal
Emergency Management Agency (FEMA). Securing appropriate environmental permits
is the LPA’s responsibility unless otherwise set forth by the project MOA. The LPA
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must ensure that funding is included in the project budget to cover the costs of required
environmental permits and fees.

Chapter V - Design
All projects must be designed to meet applicable standards and guidelines.
Certain design work, such as roadway design, must be completed by a licensed
Professional Engineer (PE). Other design work must be completed by other
professionals, such as architects or landscape architects having the appropriate licenses
and certifications, as required by state statute.
The LPA may not advertise for construction until the appropriate KYTC personnel
have signed the Project Development Checklist (PDC) and Design Review Checklist
(LDRC) and the LPA has received a written notice to proceed from its
Administering Office.
LPAs must comply with the provisions and design requirements of the Americans with
Disabilities Act of 1990 (ADA). Section 504 of the 1973 Rehabilitation Act prohibits
discrimination on the basis of disability in federally assisted programs.
During any phase of the project, the LPA and their representatives may make promises or
commitments to citizens, government agencies, or companies. Any promises should be
made with great care and documented and signed by the promisee to prevent confusion
regarding the terms of the promise. All promises must be incorporated into the project
design plans and listed in the Bid Proposal.
Federal law requires that materials used on the project must be obtained through the
construction procurement process. If the design requires the LPA to provide materials or
indicates that materials are to be obtained outside of the construction procurement
process, the LPA must request that KYTC make a finding that it is in the public interest.
Such a finding may require FHWA approval.
Federal regulations also dictate that federal funds may not be used, directly or indirectly,
to pay any premium or royalty on any patented or proprietary material, specification, or
process outside of the construction procurement process. If, upon request from the LPA,
the KYTC certifies that such an item is essential for synchronization with existing
highway facilities, or that no equally suitable alternative exists, an exception may be
granted.
After the design plans have been approved, the LPA must obtain an Engineer’s Estimate
(EE) for the work described in the design plans. The EE is very important. It may be used
to authorize construction funds and is used to evaluate bid proposals.

0 No bid may be considered if it is 5% over the EE without approval from the
Administering Office.

o |If that the EE indicates the project will cost more than the amount of funds
available, the LPA should work with the Administering Office to address the
shortfall so that the entire project may be completed. If additional funding cannot
be secured, the scope of the project may have to be adjusted. The LPA should
work closely with its Administering Office to ensure any scope adjustments are
acceptable to KYTC and FHWA.

0 The EE must list all construction tasks and materials (bid items) and assign a cost
to each. The EE bid items must contain a similar level of detail to that used in the
industry, for ease of comparison with the bids.
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o The EE must be kept confidential to ensure that bidders give their best price,
instead of merely meeting the prices set in the EE.

Chapter VI — Right-of-Way and Utilities
Before executing any right-of-way activities beyond title work, such as appraising
property or making offers, the LPA must ensure that right-of-way funds are authorized
(which is always after NEPA clearance) and that a notice to proceed has been provided
by the KYTC Administering Office.
The LPA must obtain property interests adequate for the construction, operation, and
maintenance of the project and for the protection of both the project and the public. The
LPA should work closely with its Administering Office to confirm which type of
property interest is most appropriate.
Right-of-Way (ROW) Certification is required for all projects.
If the Federal-aid LPA project will require any work within or abutting KYTC ROW, the
LPA must obtain an encroachment permit from KYTC.
LPAs must follow the Uniform Act when acquiring any property interest from a third
party.
The LPA may accept property donated or dedicated for the project as long as, prior to the
donation or dedication, the property owner is informed in writing of their right to just
compensation for their property. LPAs may under no circumstances coerce a property
owner into donating his/her property. It has been determined that indicating that a project
will not be done if the property is not donated is coercion.
If the project touches the ground, the LPA must follow the Utilities and Rails Guidance
Manual.
The LPA should begin early coordination with utility companies, as soon as the written
notice to proceed with the Design phase is received from the Administering Office, so
that the location of existing utilities are included in the preliminary engineering and
environmental, and final design decision making processes.
Any time a project touches, goes over or under, or is adjacent to railroad ROW property it
is necessary that the LPA coordinate with the railroad company in order to comply with
state and federal statutes. If a project fits any of these descriptions, the LPA must work
with its Administering Office to contact the KYTC Railroad Coordinator immediately so
that negotiations between the LPA and the railroad company can begin.
The construction bid proposal must include utility and railroad impact notes.

Chapter VII — Non-Construction Procurement

For non-infrastructure projects, LPAs are required to follow a procurement process that is
outlined in KRS § 45A. This process will depend on the dollar amount of the purchase as
well as other factors. The LPA should discuss its proposed purchasing method with its
Administering Office prior to taking action to obtain the items needed. There are several
different non-construction procurement processes, including, but not limited to:

o Competitive Bidding

o0 Competitive Negotiation

o Small Purchase
KYTC must approve any procurement before award.
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Chapter VIII - Construction Procurement
The LPA must prepare a document describing the project on which the contractors will
make their bids (Bid Proposal). Unless a proposer withdraws its bid prior to the bidding
deadline, it is required to perform the requirements in the Bid Proposal if it is selected.
There are numerous elements that are required to be part of the Bid Proposal, which is to
be drafted by the LPA and must be approved by KYTC before advertisement.
LPAs awarding contracts on federally-funded projects must allow Disadvantaged
Business Enterprises (DBES) to participate in the project.
At least 21 days before the contract letting date, the LPA is required to make the project
plans and specifications available to the public. In rare cases, a reduced advertisement
period may be acceptable for certain project types not within the right-of-way of a public
highway. For all projects, the LPA must provide adequate notice to the public that the
plans and specifications are available. This may include posting notice in a newspaper or
on the internet, either on the LPA’s website or on KYTC’s website. No advertisement
may be posted without approval from the Administering Office.
The LPA must submit the EE, the Bid Proposal, the design plans as approved by the
District LPA Coordinator and the state historic preservation coordinator, if
applicable; the inspection plan, the bid advertisement, the LDRC, and the LPA-
PDC (collectively, the “Construction Procurement Packet”) to the Administering
Office in order to obtain the required authorization from KYTC and FHWA prior
to advertising the project for bid.
Once the LPA receives written approval of its Construction Procurement Packet from
KYTC and FHWA it may post its advertisement and begin making its Bid Proposal and
the design plans and specifications available to potential bidders.
For smaller construction projects (less than $40,000), not located on the national highway
system, the LPA may, with pre-approval from its Administering Office, obtain quotes
from contractors rather than posting a Bid Proposal. The construction project may not be
artificially divided so as to constitute a small purchase.
KYTC must approve award of a construction project in advance.
If the LPA wishes to use its own employees to construct the project, it must submit a
request to its Administering Office showing that this is the most cost effective option.
This request must also identify and describe the project and the kind of work to be
performed, the estimated costs, and an estimate of the federal funds to be provided.

Chapter IX — Construction and Inspection
Prime contractors may use subcontractors for components of project construction.
0 Subcontractors must be prequalified with KYTC for the type of work they are to
perform.
o Prior to the contractor using a subcontractor on any phase of project construction,
it must request approval of that subcontractor in writing from the Administering
Office.
0 Any prime contractor must perform at least 30% of the construction work and
must perform more than any single subcontractor.
There are required signs that must be posted at all construction sites.
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The LPA must inspect the contractor’s work on the project pursuant to their inspection
plan. The inspector must be on the project’s job site at any time construction work is
being completed. The inspector must create daily work reports (Inspection Reports).

In the Inspection Reports, the inspector must verify that any DBEs working on the project
are performing a commercially useful function for the payments to them to count towards
the DBE goal. The project inspector is also responsible for materials testing.

The inspector will determine for the LPA when construction phases are completed and
progress payments are due. The LPA is required to promptly pay the contractor for work
completed.

The contract between the LPA and the contractor must prohibit withholding retainage.
The LPA is permitted to include a bid item for demobilization, up to 1.5 % of the total
project price, to compensate the contractor after it has finished removing all equipment
from the project site, cleaning up the project site, and completing the Punch List.
Sometimes unexpected things happen or are discovered during construction of a project
that require a change in the project plans. If this occurs, the LPA must submit a formal
request for “change order” approval to its Administering Office, including documentation
clearly justifying the change. The Administering Office will review the change order to
ensure that the change is truly unforeseen, within the original scope of the project, in
accordance with all construction and design requirements, and that the redistribution of
the allocated funds is acceptable. The Administering Office will then route the request
for the appropriate KYTC approvals. No work may be done on the change order until
KYTC provides the LPA with written approval. The LPA must not assume that
additional funds will be allocated above the amount of the project award. Cost
overruns are the LPA’s responsibility.

When the construction work is complete, the LPA must notify the Administering Office
that the project is ready for final inspection. After field visit and the completion of any
Punch List items, KYTC will complete a Formal Acceptance Report (Acceptance
Report). Upon receipt of the Acceptance Report, the LPA may issue the Final Release
Letter (“Release”) for the contractor’s signature (including a list of final quantities and
work). The LPA cannot issue the final payment to the contractor without a signed release
from the contractor.

Chapter X — Reimbursement
All LPA projects operate on a reimbursement basis. The LPA must pay project expenses
up front and then submit a request for reimbursement to the Administering Office on the
appropriate reimbursement request form.
The LPA must submit invoices for reimbursement payments every 90 days (at a
minimum) until its project is completed and final reimbursement payment is made to
LPA (and the project is closed by KYTC). Monthly invoicing is recommended. If an
invoice is not submitted within any 90 day period, an explanation must be provided.
Projects with no expenditures processed for reimbursement are subject to being added to
the Federal “Inactive Project” project list and the federal funding is subject to being de-
obligated by FHWA.
Reimbursement requests must be appropriately supported with legible, detailed vendor
invoices and receipts that include a detailed description and/or location for the work
performed, printed name and approval signature, date, cancelled checks (front and back)
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proving the LPA has paid the vendors, and any other supporting documents, as
appropriate, to explain expenditures submitted for reimbursement.

Indirect costs (such as overhead) are not eligible for reimbursement unless the LPA has
an approved Cost Allocation Plan.  Administrative duties are not eligible for
reimbursement.

If the LPA is seeking reimbursement for employee time and equipment usage for
construction force account expenditures (which must be pre-approved by its
Administering Office), the LPA must provide appropriate documentation.

Supporting documentation must demonstrate that the DBE goal (discussed in Chapter
VI1I1) is being met and that DBEs employed on the project are being promptly paid. If the
DBE requirements are not being met, the LPA’s reimbursement payment will not be
made.

If the project is being constructed through a non-reimbursement program, prime
contractors must be paid by the LPA within 7 days of the date the LPA receives the funds
from KYTC. The LPA must also ensure that all subcontractors are being promptly paid
in accordance with statute. For both non-reimbursement and reimbursement programs
subcontractors must be paid within 7 days from the date the prime contractor receives its
payment from the LPA. In no instance shall the subcontractors wait more than 30 days
from the time they satisfactorily provided their services or items to receive payment.

Chapter XI — Project Completion (Project Closing, Audits, and Record Retention)
When the project is completed, the LPA must submit a completed Project Closure Form.
The LPA will not receive its final reimbursement payment until these documents are
received. The Administering Office will use these documents and pictures to close the
project with FHWA. If any funds remain, they will be re-encumbered to the respective
program’s funds.
For infrastructure projects, the LPA is responsible for maintaining their Federal-aid
project facilities (as agreed to in the project MOA) on a non-profit basis. The cost of
future maintenance for a project will be the sole responsibility of the LPA. As mentioned
in Chapter 1, all arrangements for funding long-term maintenance should be included in
the MOA between the LPA and KYTC.
LPAs are required to retain all records relating to their federally-funded projects for three
years following formal project acceptance and closure by KYTC. Copies or electronic
versions of the documents are acceptable.
LPA projects are subject to audit by KYTC, the Kentucky Auditor of Public Accounts,
and FHWA.
KYTC, FHWA, and the LPA must at all times comply with OMB Super Circular 2 CFR
200.

The KYTC is here to help LPAs deliver Federal-aid transportation projects. The requirements

and processes are extensive, but taken one-by-one are very manageable, as scores of successful
LPA projects demonstrate.
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. INTRODUCTION

The Federal Highway Administration (FHWA) and the Kentucky Transportation Cabinet
(KYTC) share a responsibility to develop and maintain a safe and efficient transportation system
while following all applicable federal and state legislation and regulations. When a Local Public
Agency (LPA) receives an award of Federal funds for a project, it too shares in that
responsibility.

The purpose of this LPA Guide is to briefly explain to local public agencies the requirements and
processes for developing Federal-aid projects in compliance with applicable legislation and
regulations.

Before any LPA submits an application for transportation funding, the LPA should consider in
its project financial analysis that KYTC-funded projects are reimbursement projects; this is not a
grant program. The LPA must have available local funding means to pay project invoices up
front, and then submit an invoice to KYTC requesting reimbursement of eligible project
expenditures.

An explanation of acronyms and a glossary are provided in Appendix A. All referenced
attachments are provided at the end of each chapter.

I.1. How to use the L PA Guide

Throughout the guide there are references made to specific laws, regulations, policies and other
guidance. The LPA should explore all referenced resources to become familiar with the
requirements for the development and administration of its project. This guide is not the final
authority on these matters and the LPAs are responsible for following all applicable legislation
and regulations whether or not they are included in this guide.

1.2. Key Understandings and First Steps
This section outlines critical items the LPA must understand

FHWA’s “Federal-Aid Essentials for LPAs”

before beginning its project, explains how project funding is website:
authorized,” and explains how project agreements are hitto:/www.fhwa.dot. qov/federal-
executed. aidessentials/index.cfm

Funding Sources and Administering Offices (Contact
Information): Table 1.1 illustrates the various FHWA Federal-aid project types and important
corresponding information. Each project type has specific eligibility requirements. Additionally,
there may be Federal Transit Administration funds available for projects involving public transit.
If the LPA needs assistance in determining which funding type is appropriate for its project, it
should contact the KYTC Division of Program Management.

How a project is funded dictates the KYTC Administering Office. The Administering Office is
the LPAs primary point of contact; the LPA will work closely with its Administering Office over
the life of the LPA project.
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For OLP-Administered projects, OLP is responsible for the following project activities:
Pre-Application
Application
Environmental (including Section 106)
Programming
KYTC Memorandum of Agreement
Acquisition
Procurement of Professional Services
Procurement of Construction Contractors/Subcontractors for Projects requiring
Section 106 Compliance
Preliminary & Final Plan & Spec. Review & Approval (Section 106 Compliance
to be reviewed by OLP)
Financial Reconciliation & Reimbursement

While the relevant Highway District is responsible for:
Plan/Spec/Checklist Review & Approval (Section 106 Compliance to be reviewed
by OLP)
Plan/Spec/Checklist Review & Approval for ADA compliance
Procurement of Construction Contractors/Subcontractors
Construction Monitoring & Inspection
Invoice & Materials Verification (Construction projects)

And, OLP and the District share the responsibility for:

Site Inspection
Project Closure

OLP and the Districts use this delineation of duties as a guide to work together to deliver OLP-
Administered projects. It is not all encompassing or rigid. Teamwork and communication are
key. The Administering Office is always the primary point of contact for any LPA project.
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Table 1.1 — Funding Sources and KYTC Administering Offices

Project Type (Source of
Funding)

KYTC Administering
Office

Local Match Required?
(generally 20% of total,
which is 25% of Federal

Project cost should
include KYTC Direct
Cost? (generally 10% of

Application Based?

award) total)
Surface Transportation KYTC Division of
Proaram (gTP) Program Management Yes Yes No
9 (502) 564-3388
National Highwa KYTC Division of
System (NgHS) Y Program Management Yes Yes No
Y (502) 564-3388
KYTC Division of No
Planning (PL) Planning Yes No
(502) 564-7183
Infrastructure: KYTC
. Highway District 5
Surface Transportation .
dedicated for Louisville (502) 210-5400 - Yes Yes Yes, for the applicable
(SLO) I\l_op-'lnfrastructU(e. area
Division of Planning
(502) 564-7183
Infrastructure: KYTC
. Highway District 7
Surface Transportation (859) 246-2355 Yes, for the applicable
dedicated for Lexington - Yes Yes
(SLX) I\l_op—_lnfrastructute. area
Division of Planning
(502) 564-7183
Infrastructure: KYTC
. Highway District 6
Surface Transportation .
dedicated for Northern Ng??g;:;jg& (:e' Yes Yes Yes, for tgreegppllcable
Kentucky (SNK) Division of Planning
(502) 564-7183
Infrastructure: KYTC
. Highway District 2
Surface Transportation .
dedicated for Henderson Nc()?lorszjsirzgfu ?e' Yes Yes Yes, for tzree:ppllcable
(SHN) Division of Planning
(502) 564-7183
Transportation - .
: KYTC Office of Local Yes - TMAs dedicated TAP
Alternatgz\spl;rogram Programs (502) 564-2060 ves No - Statewide TAP ves
Congestion Mitigation KYTC Office of Local Yes No Yes
and Air Quality (CMAQ) | Programs (502) 564-2060
KYTC Division of
PEﬂmScrell(tSa(ll?—lepﬁérl‘nMe%) Program Management Varies Yes Sometimes
' glon, etc. (502) 564-3388
KYTC Division of
Ferry Boat Earmarks Planning Varies Yes No
(502) 564-7183
Bridge Replacement KYTC Division of
(E?RX o? BRZ) Program Management Yes Yes No
(502) 564-3388
Highway Safety KYTC Division of
Improvement Program Traffic Yes Yes Sometimes
(HSIP) (502) 564-3020
. KYTC Division of
ng(klllvl\i'a%lssgety Highway Yes Yes No
(502) 564-1438
. . Department of Local Yes
REsETaN el Government 50% for non-motorized No Yes

Program (RTP)

(502) 573 2382

20% for motorized

Note: Recreational Trail projects must follow 23 CFR, but this is a unique Federal program with some exceptions to the rules
and procedures outlined in this LPA Guide. LPAs should work closely with Jodie Williams, Department for Local
Government, to deliver Recreational Trail projects in accordance with Federal and state regulations.
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Reimbursement Program: Federal LPA programs do not provide up-front grant money. These
are reimbursement programs. The LPA must pay for the project costs up-front (after receiving a
written notice to proceed from KYTC) and then provide proper documentation for
reimbursement from KYTC.

There are many requirements to using federal funds. These provisions include environmental,
design, procurement, construction, reporting, inspection, and maintenance requirements. If the
LPA fails to follow these requirements it will be at risk of not being reimbursed for project costs
or having to return funds to FHWA.

How to Receive Project Funding: For LPAs that do not yet have a project, this sub-section
provides some limited information on how to secure project funding.

While some of the federal funds used by LPAs are dedicated for a particular project or area (such
as for each of Kentucky’s urbanized areas), other federal funds are awarded based on
competitive application cycles, as shown in Table I.1.

The KYTC Office of Local Programs (OLP) is the Administering Office for the majority of
application-based projects. For these projects, when federal funds are available, KYTC OLP will
notify the public that an application cycle is open. The notification will indicate the type of
funding available, the application deadline, and the eligibility requirements. The amount and
type of funding available will vary between application cycles. LPAs may contact the KYTC
Office of Local Programs for additional information about application cycles and requirements.

The LPA must not begin work upon selection announcements; the LPA must wait until funding
is obligated through FHWA and the Memorandum of Agreement (MOA) is in place, as
discussed below.

Some funding types (planning or dedicated STP for example) follow a different application
process. For those projects that are not administered by OLP, the LPA should contact the KYTC
Division of Planning for information regarding how to request project funding.

Required Checklists (LDRC and LPA-PDC): The Local Public Agency Project Development
Checklist (LPA-PDC), which is referenced throughout this Guide, is required to be completed to
obtain FHWA project approval/authorization of construction funds (except questions 11 and 12
of the construction procurement section, which should be completed as soon as applicable). This
Guide and the LPA-PDC are organized chronologically whenever possible and are designed to
help the LPAs navigate the project development process. LPA projects vary widely and,
therefore, not all portions of the guide or the LPA-PDC will apply to each project. The criteria
for determining whether a particular section applies to a particular project are stated at the
beginning of each section. Often the applicability of a section depends on whether or not a
project is an infrastructure project. Infrastructure projects are those that involve any ground
disturbance or that involve an existing structure. Examples include but are not limited to
sidewalks, streetscape projects, installing signs, restoration of historic buildings, ADA ramps,
pavement striping, bicycle accommodations and any major construction project. Non-
infrastructure projects are those that do not involve ground disturbance or structures. Examples
include, but are not limited to, creating and distributing educational pamphlets, planning studies
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and activities, rideshare programs, purchasing vehicles for any number of reasons, and
promotional or educational events.

The Local Public Agency Design Review Checklist (LDRC) accompanies the LPA-PDC. It is
intended to assist in development of design plans for projects which conform to FHWA Federal-
aid regulations, policies, and guidance for Local Public Agency (LPA) infrastructure projects.

The LDRC must be completed by the LPA’s professional engineer or design consultant and
submitted to the appropriate KYTC Administering Office with the complete Plans,
Specifications, and Estimate (PS&E) package for review and concurrence prior to advertisement
for construction bids. The completed LDRC will indicate the design documents for this project
have been prepared in accordance with the current version of KYTC LPA guidance documents,
the MOA, and all applicable state and federal laws, regulations, policies and specifications.
Concurrence with the PS&E package, LPA-PDC and the LDRC by the KYTC is required prior
to advertisement for construction bids. The LPA-PDC and LDRC can be found at the following
link and a copy of each is provided at the end of this chapter:

http://transportation.ky.gov/Local-
Programs/Pages/Forms,%20Templates,%20and%20Examples.aspx

Project Budget: Every project must have a budget. It is very important that LPAs develop
adequate project budgets to cover all foreseeable costs, including allowances for contingencies.
All projects require significant project performance monitoring and oversight. If the LPA project
requires KYTC direct costs for oversight, as outlined in Table I.1., the LPA must allow 10% of
its total budget for these oversight services. No additional funds will be allocated for the project,
so the LPA must monitor project expenditures closely to ensure that the project stays within
budget. It is the LPAs responsibility to complete the project as defined in the MOA. Additional
funds needed to cover cost overruns will be the responsibility of the LPA. Lastly, Federal LPA
program awards must be thought of as an award of a defined project. They must not be thought
of as an award of a certain sum of money. The LPA is not entitled to any funds which may
remain once the project has been completed.

Indirect costs (such as overhead) are not eligible for reimbursement unless the LPA has an
approved Cost Allocation Plan.! For information regarding what indirect costs are eligible for
reimbursement and the requirements for a Cost Allocation Plan please see the OMB Super
Circular 2 CFR 200:
http://www.ecfr.gov/cqgi-bin/text-idx?tpl=/ecfrbrowse/Title02/2cfr200_main_02.tpl

If the LPA wishes to include indirect costs in its budget, it must obtain KYTC approval including
approval of its Cost Allocation Plan.

Time spent on administrative duties is not eligible for reimbursement.

Schedule: Once a project is announced, the LPA should work closely with its Administering
Office to establish funding authorization and an agreement in a timely manner.

1 OMB Circular A-87 (as revised); FHWA Memorandum: “Indirect Costs Eligibility and other TEA-21 Revisions to
Title 23 USC § 302,” September 24, 1998.
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Federal LPA projects do not provide fast money. Due to federal requirements, it is possible that
an LPA project will take longer than some may expect. The time the project takes can be limited
by diligence, communication, and attention on the part of the LPA.

LPAs will be required to have a project schedule. LPAs and their Administering Offices must
discuss the period of performance start and end date for each project.? The project end date is
included in the Project Agreement. If a project is behind schedule and goes beyond its
performance end date, project funding could be jeopardized and expenditures will not be eligible
for reimbursement after the “Project End Date”.

Matching Requirements: Federal LPA programs do not provide free or effortless money. As
shown in Table I.1., with most federal programs there is a matching requirement. For the
majority of Federal-aid projects, FHWA will provide 80 percent of project costs and the LPA
must participate in 20 percent. If the LPA fails to meet the matching requirement, it may be
required to return all federal funds reimbursed previously.

The matching requirement is usually paid in cash, but certain in-kind contributions can be used
instead. All in-kind contributions must be pre-approved by KYTC. The LPA must provide
documentation of any in-kind contributions with its request for reimbursement, as discussed in
Chapter XI. Without this documentation, KYTC will automatically withhold the matching
percentage from the LPA’s reimbursement payments. The amount of matching funds actually
spent will be included in the Project Closure Form discussed in Chapter XII.

If real property is to be included in the LPA’s matching requirements, it must be appraised by a
prequalified KYTC appraiser.® If the property was purchased or donated specifically for the
project, it must have been acquired in compliance with the Right of Way (ROW) requirements
discussed in Chapter VI.

If the LPA’s employees’ time and equipment usage for construction force account expenditures
are to be included in the LPA’s matching requirements, the LPA must provide appropriate
documentation. Employees of the LPA must record daily only that time worked and those
equipment hours used specifically for the individual project. Employees must sign the daily time
and equipment record and their supervisor must approve it. Force account labor is discussed
further in Chapter VIII.

Locally-Funded Design: LPAs may choose to fund the design phase of their project with local
funds. Doing so does not lessen or change the requirements of the Federal-aid project. In these
cases, if the LPA wishes to use the local design investment as match to future federally-funded
phases, it must have a federal authorization in place before any expenditures may be considered
as eligible for match. For projects in MPO areas, the local design costs must be programmed in
the MPO TIP and 10% of the design costs should be programmed with Federal dollars for KYTC
oversight. To explore this option, the LPA should contact its Administering Office who will
work with KYTC Program Management.

22 CFR 200.210.
32 CFR 200.306. The process for hiring an appraiser is discussed in Sections 111 and V.
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Fund Allocation: For federal funds to be used they must first be “programmed”. This means
that they are allocated to the project budget and made available for use. The Administering
Office works with the KYTC Division of Program Management to “program” funds for awarded
projects.

All LPA projects must be programmed in the Statewide Transportation Improvement Program
(STIP).* If an LPA project is located within the planning boundary of a Metropolitan Planning
Organization (MPO) it must also be programmed in the Transportation Improvement Program
(TIP).5

The LPA must receive a written notice to proceed (and confirm that the funding and MOA are in
place) prior to making any expenditures. Some projects’ funding will be programmed in phases.
For example, the money allocated for the design phase may be available at a different time than
the money allocated for the construction phase. For these projects, the LPA must confirm that
the funds have been programmed and ensure that they receive a written notice to proceed from
the Administering Office prior to starting each new phase of the project (design, right-of-way,
utilities, and construction).

Project Agreement: The LPA and KYTC must enter into an MOA which will govern their
relationship and dictate each party’s duties to the other.  There is standard MOA language that
will apply to all projects, but MOAs vary depending on project type and funding. As part of the
MOA the LPA must certify that it has read and understood this Guide and that it will comply
with all applicable federal and state legislation and regulations. The MOA will also describe the
scope of the project; clearly define measurable project objectives; include the project schedule
and budget. The LPA must pass a resolution that it will enter the MOA and ensure the project
complies with applicable state and federal laws. The resolution will be included in the MOA and
an example can be found here:

http://transportation.ky.gov/Local-
Programs/Documents/Resolution%20Authorizing%20LPA%20t0%20Enter%20into%20a%20M
OA .pdf

If the project scope or phase costs change, a new resolution is required for each phase (when the
supplemental MOA is prepared for that phase).

Infrastructure project MOAs will also include a maintenance plan. All arrangements for funding
long term maintenance should be included in the MOA between the LPA and KYTC.

KYTC will draft the MOA and provide it to the LPA to sign. Once the funds are allocated, the
MOA is approved and signed (fully executed) and the LPA has received a written notice to
proceed from its Administering Office, the LPA may begin work on the project. Any amount the
LPA spends on the project before receiving the notice to proceed will not be reimbursed.®

423 USC § 135; 23 CFR § 450.216.
5 23 USC § 135; 23 CFR 88§ 450.216, 450.322 and 450.324, 23 CFR § 450.104.
6 23 CFR § 630.106(a)(1).
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Responsible Charge: The LPA must provide a full-time employee of the agency to be the
“employee in responsible charge” of its Federal-aid project. “This person should be expected to
be able to perform the following duties and functions:
Administers inherently governmental project activities, including those dealing
with cost, time, adherence to contract

requirements, construction quality and scope FHWA Video on “Responsible Charge™:
of Federal-aid projects; http://www.fhwa. dot.gov/federal-
Maintains familiarity of day to day project aidessentialsfcatmod.cim?id=15

operations, including project safety issues;

Makes or participates in decisions about changed conditions or scope changes that
require change orders or supplemental agreements;

Visits and reviews the project on a frequency that is commensurate with the
magnitude and complexity of the project;

Reviews financial processes, transactions and documentation to ensure that
safeguards are in place to minimize fraud, waste, and abuse; and

Directs project staff, agency or consultant, to carry out project administration and
contract oversight, including proper documentation.

Is aware of the qualifications, assignments and on-the-job performance of the
agency and consultant staff at all stages of the project.”’

Stewardship Agreement: KYTC is here to help the LPAs as they navigate the LPA process, but
it is only able to allow LPAs as much flexibility as the Kentucky Federal-aid Highway Program
Stewardship Plan (Stewardship Plan) and the federal and state legislation and regulations allow.®

NO PROJECT ACTIVITY WILL BE ELIGIBLE FOR FEDERAL FUNDING BEFORE
FHWA AUTHORIZATION HAS BEEN RECEIVED, THE PROJECT AGREEMENT IS
SIGNED, AND THE LPA HAS RECEIVED ITS WRITTEN NOTICE TO PROCEED
FROM KYTC.

7 http://www.fhwa.dot.gov/federalaid/110804.cfm
8 This document outlines KYTC’s duties in administering the Federal LPA programs. The LPA may request a copy
of the current agreement (May 2015) from its Administering Office.
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1. INITIAL PROJECT TEAM MEETINGS

11.1. Project Team Meeting #1
After any project announcement, the LPA must work with the Administering Office to arrange an

initial project team discussion. For LPAs with experience completing federal projects, these initial
discussions may be handled over the phone or by email. At a minimum, the project team should
discuss:

the project scope of work, budget, and schedule;

the status of the funding authorization and the memorandum of agreement;

the KYTC project development process;

how design or other professional services will be procured; and

the level of environmental document that will be required and who will be responsible for

preparing the document.

11.2. Project Team Meeting #2 — “‘Pre-Design Meeting”

Once a design professional is selected using one of the methods outlined in Chapter 111, a project
team “kick-off” meeting must be held for every project. A face-to-face meeting is strongly
encouraged. Following are recommended guidelines and topics for discussion.

The project team should meet:

o after funds are authorized by KYTC,;

o after the MOA is in place between KYTC and the LPA,;

o after a consultant has been hired, if applicable; and

o0 before design work begins.
The project team meeting must include:

0 The Administering Office (i.e., the KYTC project manager);

o0 Other representatives of KYTC, such as the District LPA Coordinator and the

District Environmental Coordinator;

o0 LPA representatives, including the LPA project manager and any consultants; and

o FHWA, if necessary, depending on the size and complexity of the project.
It is strongly recommended that KYTC’s pre-design template be used to clearly describe
the scope of work and responsibilities of all parties. The template can be found here:
http://transportation.ky.gov/Professional-Services/Forms/Pre-
DesignConferenceMinutes%20(rev%201-22-14).docx
A copy is provided as an attachment to this chapter. The LPA (or its consultant) should
bring a completed draft to the meeting for discussion.
At a minimum, the project team should discuss:

0 Project scope, budget, and schedule;

0 Required deliverables;

o Potential right-of-way, utility, and environmental impacts;

0 Design standards;
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0 Required permits;

If a railroad is involved, the complexity and impact to schedule; and

0 The need for additional project team meetings and appropriate level of coordination
required.

@]

The LPA (or its consultant) should summarize the kick-off meeting with formal meeting minutes
for project team review.
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IV.  ENVIRONMENTAL REQUIREMENTS

Federal-aid LPA projects must be delivered in compliance with the National Environmental Policy
Act (“NEPA”), 49 U.S.C. § 303 (commonly referred to as section 4(f)), the National Historic
Preservation Act, the Clean Water Act, the Endangered Species Act, and any other applicable
environmental laws and regulations.

The LPA must receive environmental approval from KYTC before beginning final design. FHWA
will not authorize final design or subsequent phases without approved environmental
documentation?.

FHWA'’s “Overview of NEPA as Applied to
For projects administered by the Office of Local Programs Transportation Projects” Video:
(OLP), KYTC will generally complete the environmental http://www.fhwa.dot.qov/federal-
requirements on behalf of the LPA (the LPA should always  aidessentials/catmod.cfm?category=environm
confirm this).

IV.1. Clearinghouse Documents

Pursuant to Presidential Executive Order 12372, all LPA projects require a clearinghouse
document which must be requested from the Governor’s Department of Local Government
(“DLG”). The clearinghouse affords state government agencies the opportunity to identify and
comment on the potential environmental impacts of a project. The LPA must request the
clearinghouse document immediately upon filing its application or, for non-application based
funding, early in the planning phase. Failure to do so can significantly delay progress on the
project. The instructions for requesting the clearinghouse document are located at:
https://kydlgweb.ky.gov/FederalGrants/eClearinghouse.cfm.

A copy of these instructions is also provided as an attachment to this chapter.

Once the clearinghouse document is requested by the LPA, various departments of state
government are asked to review and comment on the project. When the review period expires, the
DLG will send a copy of the clearinghouse document to the LPA. The LPA must provide a copy
to the Administering Office. It is important that the LPA read the Clearinghouse comments
carefully. If KYTC is to complete the environmental work for the project, the Administering Office
will send the clearinghouse document along with the application to the KYTC Division of
Environmental Analysis so that it may begin its evaluation process. If KYTC is not completing the
environmental work, the LPA must ensure that the clearinghouse comments are incorporated into
the environmental document.

IV.2. Environmental Documentation

NEPA regulations require that there be an appropriate amount of public involvement in the
decision making process, that alternatives to the project be evaluated, that decisions are made based
on a balanced consideration of pertinent information, including environmental factors, and that
actions are taken to mitigate any adverse impacts to the environment caused by the project?.

123 CFR § 771.113(a). The exceptions to this rule are found in 23 CFR § 771.113(d).
223 CFR § 771.105
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The LPA is required to submit an environmental document demonstrating that NEPA requirements

have been met. The type of environmental document depends on the classification of

environmental impact the project will have. Some environmental review is required to determine

potential environmental impact. The likely classification of environmental document should be

discussed early in the project development process.

There are three types of environmental documents:
An Environmental Impact Statement (EIS) is prepared for projects where it is known that
the action will have a significant effect on the environment. After the EIS is prepared, it is
submitted to FHWA. If FHWA agrees with the EIS, a Record of Decision (ROD) is issued.
An Environmental Assessment (EA) is prepared for actions in which the significance of
the environmental impact is not clearly established. Should it be determined through
environmental analysis and interagency review during the EA process that a project has no
significant impacts on the quality of the environment, a Finding of No Significant Impact
(FONSI) is issued. If a significant environmental impact is found, the agency will be
required to prepare an EIS.
Categorical Exclusions (CEs) are issued for actions that do not individually or cumulatively
have a significant effect on the environment. The majority of LPA projects require this
level of documentation.

There are four levels of Additional information on NEPA Documentation is provided by FHWA here:

http://www.environment.fhwa.dot.gov/projdev/pd4document.asp

Categorical Exclusions: CE

for minor projects (CEMP),
CE Level 1, CE Level 2,
and CE Level 3.

KYTC Guidance and forms related to Categorical Exclusions, including the CE
Guidance Manual (2008) can be found here:

http://transportation.ky.gov/Environmental-Analysis/Pages/Project-Management.aspx.

The “CE Matrix™ located at this site can be used to determine what level Categorical

The LPA may needto hireaKYTC Exclusion will likely be required for any project.
pre-qualified consultant to perform

environmental services (see Chapter 111 for Professional Services procurement). Depending on
project type and complexity, KYTC may agree to prepare the environmental document on the
LPAs behalf. This arrangement should be included in the MOA between KYTC and the LPA. If
environmental studies are required, such as archaeological or biological, project funds must be
made available to cover the study costs. As previously mentioned, KYTC will generally prepare
the environmental document for all projects administered by OLP. The LPA should always
confirm this.

The environmental document is subject to KYTC and, depending on level of effort, FHWA
approval.

IV.3. Reassessment or Reevaluation
CEs (most common with LPA projects) and EAs/FONSIs (rare for LPA project) must be
reevaluated if the project is not under construction within two years of FHWA approval.

Draft EISs must be reevaluated if an acceptable final EIS is not submitted within three years from
the date the draft EIS was circulated. Depending on the result of the reevaluation, the draft EIS
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may have to be amended, supplemented or redone®. LPA projects of this complexity are extremely
rare.

IV.4. Environmental Commitments

If a project will impact a natural or human environment, the LPA may be required to mitigate for
these impacts. Mitigation commitments must be detailed in the environmental document and must
be implemented through construction.* The LPA’s environmental consultant, or, if KYTC is
drafting the environmental document, the Administering Office will assist the LPA in determining
if its project will affect natural or human environments protected by environmental regulation and
in negotiating the environmental commitments, if any are necessary. For infrastructure projects,
these commitments will be included on the design plans and in the Bid Proposal later in the process,
to ensure they are honored.

IV.5. Environmental Permits

Some projects may require environmental permits, such as from the United States Army Corps of
Engineers (USACE), Kentucky Division of Water (KDOW), and/or the Federal Emergency
Management Agency (FEMA). Securing appropriate environmental permits is the LPA’s
responsibility unless otherwise set forth by the project MOA. It is not possible to determine with
certainty if a permit will be required until completion of the investigation required for the
environmental document. The LPA should work with KYTC early in the project development
process to understand the potential need for permits. The LPA must ensure that funding is included
in the project budget to cover the costs of required environmental permits and fees. Some of these
permits require certifications, or as-built drawings, after the construction is completed. LPAs must
include costs for those permit requirements in the project budget.

3 23 CFR § 771.129(a)

4 Environmental legislation that may require mitigation are The Historic Preservation Act (16 USC § 470f and 36
C.F.R. 800), Stream/Wetland Mitigation (23 CFR § 777), Noise Abatement (23 C.F.R. 772), Section 4f (23 USC §
138, 49 USC § 303, and 23 C.F.R. 774); Endangered Species Act (16 USC § 1531 and 50 C.F.R. 402).
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V. PROJECT DESIGN

This chapter outlines requirements for the design of any Federal-aid LPA project. This chapter
only applies to Infrastructure projects. Infrastructure projects are those that involve any ground
disturbance or that involve an existing structure. Examples include sidewalks, streetscape projects,
installing signs, restoration of historic buildings, ADA ramps, pavement striping, bicycle
accommodations and any major construction project.

Depending on the complexity of the project, it may be necessary to meet regularly with the
Administering Office and other KYTC representatives during the design phase.

V.1. Design Reguirements

All projects must be designed to meet the applicable standards and guidelines. For roadway and
roadside design, the KYTC’s Highway Design Manual (current edition) must be followed:
http://transportation.ky.gov/Highway-Design/Pages/Highway-Design-Manual.aspx

The KYTC uses the current edition of the following manuals for roadway design projects and
would consider the LPAs use of these manuals acceptable:

KYTC’s Highway Design Manual

KYTC’s Standard Drawings

KYTC’s Standard Specifications for Road and Bridge Construction

AASHTQO’s A Policy on Geometric Design of Highways and Streets

AASHTO’s Roadside Design Guide

AASHTQO’s Guide for the Development of Bicycle Facilities

FHWA'’s Flexibility in Highway Design

FHWA’s Manual on Uniform Traffic Control Devices (MUTCD)

On local roads, the LPA may, in some cases, with prior approval from the Administering Office,
follow defensible standards not included as KYTC standards, such as AASHTO standards. The
LPA must formally request any such exception from the Administering Office and should not
proceed until written approval from KYTC is received.

Where applicable, projects must comply with the Secretary of the Interior’s Standards for the
Treatment of Historic Properties, which can be found at:
http://www.nps.gov/history/local-law/arch_stnds 8 2.htm

For bicycle facility projects, AASHTO’s Guide for the Development of Bicycle Facilities (current
edition) must be followed.

Other bicycle, pedestrian and trail guidelines may be acceptable. Two promoted by FHWA are:
NACTO Urban Bikeway Design Guide, and
ITE Designing Walkable Urban Thoroughfares: A Context Sensitive Approach
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Certain design work, such as roadway design, must be completed by a licensed Professional
Engineer (PE). Other design work must be completed by other professionals, such as architects or
landscape architects having the appropriate licenses and certifications, as required by state statute.
Chapter 11l of this LPA Guide covers the requirements associated with hiring design
professionals. Any professional conducting design services for the LPA should attend the project
team pre-design meeting discussed in Chapter I1.

The LPA Project Development Checklist (PDC) and Design Review Checklist (LDRC) are
explained in detail in Chapter I; these checklists can be found here:
http://transportation.ky.gov/Local-
Programs/Pages/Forms,%20Templates,%20and%20Examples.aspx.

And, a copy of each is provided as an attachment to this chapter.

The LDRC acts to ensure that those creating designs for construction follow the requirements set
by statute and regulation; it must be completed by the LPA’s professional engineer or design
consultant and submitted to the appropriate KYTC Administering Office with the complete Plans,
Specifications, and Estimate (PS&E) package for review and concurrence prior to advertisement
for construction bids. Concurrence with the PS&E package, LPA-PDC and the LDRC by the
Administering Office is required prior to advertisement for construction bids.

The LPA may not advertise for construction until KYTC has signed the PDC and LDRC and
the LPA has received a written notice to proceed from its Administering Office. Note:
Funding must always be authorized by FHWA prior to notice to proceed.

The LPA must submit to the Administering Office the final project plans with the signed LDRC
for KYTC review and approval. The Administering Office will route the LDRC to the appropriate
KYTC professionals to review the design plans to ensure all requirements are met. At this time, if
needed, the District LPA Coordinator will provide the plans and the encroachment permit
(completed by the LPA) to the District Permits Department for review. There should always be
early coordination with the District Permits Department. The LPA should work with the
Administering Office to establish this coordination.

If the project affects any historic properties, the Administering Office will submit the final plans
to the State Historic Preservation Officer. He/she will ensure that the designs meet all requirements
relating to the historic nature of the project area.

As mentioned in other relevant sections, the final plans submittal must include:
Right of Way lines;
Any “no impact” letters from utility companies;
Any right of way deeds, easements, releases;
Completed right of way certification form; and
Any approved deviations from the construction procurement process to allow for
materials selection outside of the normal process.
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The LPA should work with the Administering Office to determine what additional submittals are
required during project development, such as preliminary line and grade and inspection.

V.2 ADA

Section 504 of the 1973 Rehabilitation Act prohibits discrimination on the basis of disability in
federally assisted programs. Section 504 requirements for USDOT administrations are covered
under 49 CFR Part 27 (USDOT), Nondiscrimination on the Basis of Disability in Programs and
Activities Receiving or Benefiting from Financial Assistance. The Americans with Disabilities
Act (ADA, 1990, Public Law 101-336) is a broader civil rights statute that prohibits discrimination
against people with disabilities in all areas of public life.

To ensure compliance, the LPA should reference:
The United States Access Board’s Public Rights-of-Way Accessibility Guidelines
(PROWAG) found at:
http://www.access-board.gov/quidelines-and-standards/streets-sidewalks/public-
rights-of-way/proposed-rights-of-way-guidelines
The ADA Accessibility Guidelines for Buildings and Facilities found at:
http://www.access-board.gov/quidelines-and-standards/buildings-and-sites/about-
the-ada-standards/background/adaag
The KYTC Standard Drawings regarding the design elements for ADA compliant
pedestrian facilities found at:
http://transportation.ky.qgov/design/standard/standard drawings.html

V.3. Communicating All Promises (“CAP”)

During any phase of the project, the LPA and its representatives may make promises or
commitments to citizens, government agencies, or companies. Any promises must be made with
great care and documented and signed by the promisee to prevent confusion regarding the terms
of the promise. The LPA should take care to make only reasonable promises; if there is any
question about reasonableness, the LPA should ask the Administering Office. All promises must
be incorporated into the project design plans and listed in the Bid Proposal. This ensures that the
CAPs are clearly communicated to the contractor to whom the job is awarded. This is also
important to the project team and LPA in keeping all CAPs on record and should help to ensure
that any future maintenance personnel are aware of all CAPs.

V.4. Materials Provided by the LPA

Federal law requires that materials used on the project must be selected through the construction
procurement process.! If the design requires the LPA to provide materials or indicates that
materials are to be obtained outside of the construction procurement process, the LPA must request
that KYTC make a finding that it is in the public interest.? The LPA may make such a request by
contacting its Administering Office. If KYTC makes a finding that a deviation from the
construction procurement process is in the public interest, the finding may have to be approved by
FHWA.

1 23 CFR § 635.407
223 CFR § 635.407(a)
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These approvals must be attached to the LDRC and design plans when they are submitted to the
Administering Office for review. These materials and their sources should be included in the
proposal to be bid on by the potential contractors discussed in Chapter VIII.

V.5.  Patented or Proprietary Materials

Federal regulations also dictate that federal funds may not be used, directly or indirectly, to pay
any premium or royalty on any patented or proprietary material, specification, or process outside
of the construction procurement process.® This means, for example, that the design plans cannot
dictate that Stanley door hinges or Elmer’s glue be used. Instead the plans must describe the
characteristics of door hinges or glue that would meet the project’s needs without specifying a
brand name.

If, upon request from the LPA, KYTC certifies FHWA guidance regarding patented and proprietary
that such an item is essential for synchronization materials can be found at the following web address:
with existing highway facilities, or that no equally http://www.fhwa.dot.gov/construction/cqit/propriet.cim
suitable alternative exists, an exception may be

granted. This KYTC certification must be attached to the LDRC and design plans when they are
submitted to the Administering Office for KYTC review. These materials and their sources should
be included in the proposal to be bid on by the potential contractors discussed in Chapter VIII.

V.6. Engineer’s Estimate
After the design plans have been approved, the LPA must obtain an Engineer’s Estimate (“EE”)
prepared by the professional who created the design plans.*

The EE is very important. The EE may be used to authorize construction funds and to evaluate bid
proposals. No bid may be considered if it is 5% over the amount in the EE without approval from
the Administering Office. In these cases, the LPA must contact the Administering Office to discuss
why the bid is higher than the EE and to discuss funding.

If it is determined that the project will cost more than the amount of funds available, the LPA must
work with the Administering Office to address the shortfall so that the entire project may be
completed. If additional funding cannot be secured, the scope of the project may have to be
adjusted. The LPA must work closely with the KYTC Administering Office to ensure any scope
adjustments are acceptable to KYTC and FHWA.

If the bids are lower than the EE, the funding authorization may be reduced by the Administering
Office to match the award amount and costs for resident inspection, if applicable. The LPA must
not presume that the difference between the low bid and the EE or the difference in the low bid
and the original project award amount is additional money for the LPA to use for additional project
activities.

323 CFR § 635.411.
423 CFR § 630.106(4).
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Because estimating is not a perfect science, alternative bidding, discussed in Chapter VIII may
be used to help the LPA optimize its ability complete the original project scope.

The EE must list all construction tasks and materials (“Bid Items”) and assign a cost to each. The
EE bid items must contain a similar level of detail to that used in the industry, for ease of
comparison with the bids. The template used to prepare the EE must be provided in the bid proposal
with all quantities listed (for recommended unit price bidding, other options are discussed in
Chapter VIII1). The EE must be kept confidential to ensure that bidders give their best price,
instead of merely meeting the prices set in the EE.®

5 KRS 176.080
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CHAPTER VI ATTACHMENTS

Attachment 1 — Right-of-Way Certification Form
Attachment 2 — Encroachment Permit Form

Attachment 3 — Sample Minor Acquisition Review (MAR)
Attachment 4 — Sample Permanent Easement

Attachment 5 — Sample Consent and Release








































































VIlI. NON-CONSTRUCTION PROCUREMENT

This section only applies to Non-Infrastructure projects. This includes the purchase of items that
are not:

to be used as part of the construction of a project (discussed in Chapter V111);

real estate (discussed in Chapter VI); or

professional services (discussed in Chapter I11).
For example: pamphlets, badges, buttons, or vehicles.

For non-infrastructure projects, the LPA is required to follow a procurement process that is
outlined in KRS Chapter 45A. This process will depend on the dollar amount of the purchase as
well as other factors. The LPA should discuss its proposed purchasing method with its
Administering Office prior to taking action to obtain the items needed. There are several different
non-construction procurement processes which are outlined below.

VII.1. Non-Construction Procurement: Competitive Bidding

Contracts must be awarded by competitive sealed bidding unless it is determined in writing that
this method is not practicable or that one of the alternative options discussed below is acceptable.
Competitively bid contracts shall be awarded based on best value.! Best value means that the
decision to award the contract will be based on the primary objective of meeting the specific
business requirements and best interests of the LPA.?2 Decisions must be based on objective and
quantifiable criteria (including price), which were communicated to potential bidders in the
invitation for bids.® These criteria will be assigned points and will form the basis of the decision
to award the contract.

To communicate the best value selection criteria to potential bidders, the LPA must draft a Request
for Bids (RFB). The LPA must submit its proposed RFB to its Administering Office to obtain
KYTC approval before publishing or providing it to potential bidders.

The RFB must be announced to the public by posting it online or publishing it in a newspaper of
general circulation and must be left open for a minimum of 21 days.* On the bid closing date, the
LPA must either publically read the bids submitted or post them on a website available to the
public.® The information provided must include the vendor name, the line item price and the
guarantee of delivery upon request.

After publishing the bids, the LPA must examine the bids for any clerical or technical errors and

to verify that the bidders are responsible and that the bids are responsive.® A responsive bidder:
has the capability in all respects to perform fully if it were to be awarded the contract and
the integrity and reliability which will assure good faith performance; and

L KRS § 45A.080(1) and (2)

2 KRS § 45A.070(1)

3 KRS § 45A.070(1)

4 KRS § 45A.080(3)

5 KRS § 45A.080(4)

6 KRS § 45A.345(19), KRS § 45A.345(20)
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has submitted a bid under KRS § 45A.365 which conforms in all material respects to the
invitation for bid, so that all bidders may stand on equal footing with respect to the method
and timeliness of submission and as to the substance of any resulting contract.

Any questions the LPA has about any of the bids must be clarified in writing and the answers will
become part of any contract awarded from that bid. Bids that are not responsive, bids that are from
bidders that are not responsible, are collusive, or that present a conflict of interest must be rejected.’
For any procurement that is $100,000 or more the LPA must ensure that the bidders are not
suspended or debarred from doing business with federal agencies.?

For the compliant bids, the LPA generates a bid tabulation sheet and scores each bid based on the
evaluation criteria established in the RFB. The contract must be awarded to the bidder whose
evaluation score is the highest. Once the bid is selected, the LPA must draft and enter into a
contract with that bidder to purchase the solicited item, as discussed in Section VII.5.

If the bids received are unsatisfactory, the LPA may request approval to conduct the competitive
negotiation process discussed in Section V11.2.° Additionally, if bids received exceed available
funds or one or no responsive bid was received, the LPA may request permission for non
competitive negotiations.®

VI11.2. Non-Construction Procurement: Competitive Negotiation

The second type of non-construction procurement is Competitive Negotiation. If the LPA believes
that competitive sealed bidding is not practicable it should request a written determination from
its Administering Office. In making the determination, KYTC will consider whether
specifications can be prepared that permit an award on the basis of best value and the available
sources, the time and place of performance, and other relevant circumstances as appropriate.!* The
LPA may also request approval for competitive negotiation if it believes that the bids received by
competitive sealed bidding were either unreasonable or were not independently reached in open
competition.*? If approval is given for this reason, each competitive bidder must be notified of the
intention to negotiate and must be given a reasonable opportunity to negotiate.*®

In order to procure an item through competitive negotiation, the LPA must draft a RFP.  The
LPA must submit its proposed RFP to its Administering Office to obtain KYTC approval before
publishing it or providing it to vendors.

The RFP must be announced to the public and left open for a minimum of 21 days. This can be
done by posting the RFP online or publishing it in a newspaper of general circulation.’* When the
RFP notice period is closed, the LPA must examine the proposals for any clerical or technical
errors and to verify that the vendors are responsible and the proposals are responsive. See Section

" FAP 111-34-00(4) and KRS § 45A.340

8 FAP 111-59-00

9 Approval will be given according to the criteria set in KRS § 45A.090(2).
10 KRS § 45A.090(3), KRS § 45A.095, and KRS § 45A.375.

11 KRS § 45A.080(1)

12 KRS § 45A .085(3)

13 KRS § 45A.085(3)

14 KRS § 45A.080(3)
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VII1.1 for an explanation of “responsive bidder.” Any questions the LPA has about any of the
proposals must be clarified in writing and the answers will become part of any contract awarded
from that bid. Proposals that are not responsive, bids that are from vendors that are not responsible,
are collusive, or that present a conflict of interest must be rejected.’ For any procurement that is
$100,000 or more the LPA must ensure that the vendors are not suspended or debarred from doing
business with federal agencies.®

For the remaining proposals, the LPA purchasing representative must indicate in writing what it
believes would be a fair price for the items (“Cost Proposal”’) and any technical changes it would
like to make to what was offered in the proposal (“Technical Proposal”). The LPA must then
appoint an evaluation committee of three to five people with knowledge of the items to be
purchased but who are different from the person who prepared the Cost and Technical Proposals.
The evaluation committee members must sign a non-disclosure form before they are given the
proposals from the vendors. The Cost and Technical Proposals are not distributed to the evaluation
committee members.

The evaluation committee members do an independent review of the proposals and then the
committee holds a meeting to score all of the vendors based on the evaluation criteria
communicated in the RFP and provides comments to support the scores. Each committee member
signs their evaluation sheet. The LPA purchasing representative oversees the meeting to ensure
the integrity of the process and compiles the comments and scores onto a spreadsheet to generate
a total score for each vendor at the meetings conclusion.

If the cost proposed by the vendor with the highest score is acceptable, the contract is awarded to
that vendor. If the cost is unacceptable, the LPA may negotiate the price with that vendor. If the
LPA cannot reach an agreement with that vendor, it must begin negotiations with the vendor with
the next highest evaluation scores and so on.

VI11.3. Non-Construction Procurement: Small Purchase Procedure

The third and most commonly used non-construction procurement procedure for the LPASs is the
small purchase procedure. If the item being purchased is expected to cost less than $20,000, the
LPA is not required to open the purchase up for competitive bidding. Instead, it may obtain quotes
from three suppliers and award the contract to whichever supplier provides the LPA with the
lowest price. If an item costs less than $5,000, the LPA may obtain a quote from one supplier and
award the contract to that supplier, if the price quoted is satisfactory.'’

Quotes must be obtained in writing and must be kept in the LPA’s project files as evidence that
the quotes were obtained. The LPA may not artificially divide their procurement needs in order
to make the small purchase procedure applicable®. The LPA must obtain approval from KYTC
prior to beginning its small purchase procedure by submitting purchase information to its
Administering Office.

15 FAP 111-34-00(4) and KRS § 45A.340

16 FAP 111-59-00

1T KRS §45A.100; FAP 111-55-00; 200 KAR 5:302, Section 2; The Agency Small Purchase Delegation spread
sheet found at http://finance.ky.gov/business/procurementservices/

18 KRS § 45A.100(2)

VIl -3



Chapter VII — Non-Construction Procurement

VI11.4. Non-Construction Procurement: Other Exceptions to Competitive Bidding

There are other types of non-construction procurement that act as exceptions to the competitive
bidding requirement that apply regardless of the cost of the item to be purchased. When there is
such an exception, the LPA must follow the rules specific to that item when making its purchase.
Most of the time these exceptions indicate that the LPA may purchase the item from the vendor
they see fit without obtaining quotes from other vendors.

Some of these exceptions are specified by law or regulation.!® Other exceptions to the competitive
bidding rule are made because opening the purchase of the items for bid would not be practicable
or feasible. These are all listed in the Kentucky Finance and Administration Cabinet’s Manual of
Policy and Procedure and several may be of interest to those doing LPA projects.?® There may be
some documentation requirements to ensure that the items purchased are being obtained for the
best price available.

There is also an exception to the competitive bidding requirement for sole source purchases. The
LPA may solicit from a “Sole Source” when there is only one known capable supplier of a
commodity or service, occasioned by the unique nature of the requirement, the supplier or market
conditions.”?* Whenever it is practical, the LPA should solicit at least three suppliers for quotes
and, if more than one supplier responds, the contract must be awarded to whichever supplier offers
the best price.?? The names of the suppliers solicited, the names of the suppliers submitting quotes,
and the date and amount of each quote must be retained in the LPA’s project file.

If the LPA intends to follow the process for procurement allowed by any of the above exceptions
to competitive bidding it must first obtain KYTC approval by submitting the purchasing
information and an explanation of why the purchasing process chosen is appropriate to its
Administering Office.

VI1.5. Non-Construction Procurement: Awarding a Contract

After the LPA has chosen its supplier through one of the above described processes, it must enter
into a contract with that supplier. This contract must include the Affidavit for Bidders, Offerors
and Contractors, a statement regarding revealing violations of and assuring compliance with
particular state statutes, language regarding access to documents, and language explaining
payment and cancellation terms.?* There are also federal contract provisions that must be included
in the contract. Samples of these can be found in the Forms Library.

Prior to execution, KYTC must verify that the LPA followed the selection process correctly and
approve the contract with the chosen supplier. To verify that the LPA followed the selection
process correctly, the Administering Office will require a Determination of Findings and the
evaluation sheets used to select the vendor. To obtain approval of the contract, the LPA should

19 Al of these exceptions are found in FAP 111-08-00

2 FAP 111-09-00.

21 KRS § 45A.095(1)

22 KRS § 45A.095(1)

2 KRS § 45A.095(1)

24 KRS § 45A.110(2), KRS § 45A.115, KRS § 45A.485, and 200 KAR 5:314. All of these requirements are from
FAP 111-44-00
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submit the contract to its Administering Office as soon as it is drafted, before sending it to the
supplier. Once the contract is approved by KYTC and signed by the LPA and the vendor, the
vendor may begin work performing its duties under the contract.
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IX. CONSTRUCTION AND INSPECTION

This section only applies to Infrastructure Projects. Infrastructure projects are those that involve
any ground disturbance or that involve an existing structure. Examples include sidewalks,
streetscape projects, installing signs, restoration of historic buildings, and any major construction
project.

IX.1. Subcontractor Prequalification
Prime contractors may use subcontractors for components of project construction. The LPA should
be aware of the following:
Subcontractors must be prequalified with KYTC for the type of work they are to perform.
Prior to the contractor using a subcontractor on any phase of project construction, it must
request approval of that subcontractor in writing from the Administering Office by filling out
a subcontractor request form found here:
http://transportation.ky.gov/Local-
Programs/Documents/Subcontractor%20Request%20Form.pdf.
A copy of this form is also provided as an attachment to this chapter. For more information
regarding the proper way to request subcontractor approval please see section CST 304-1 in
the KYTC construction manual located at
http://transportation.ky.gov/KYTCI-Forms/eBook/construction.pdf.
The LPA must also submit an Affidavit for Bidders, Offerors, and Contractors signed by
each subcontractor, found here:
http://transportation.ky.gov/Local-
Programs/Documents/Required%20Affidavit%20for%20Bidders%200fferors%20and%20C
ontractors.pdf.
A copy of this form is also provided as an attachment to this chapter.
Any prime contractor must perform at least 30% of the construction work and must perform
more than any single subcontractor.t

IX.2 Construction Posters
Signs required to be posted on Federal-aid project job sites can be found here:
http://www.fhwa.dot.gov/programadmin/contracts/poster.cfm

IX. 3 Construction Inspection

A construction inspector must inspect the contractor’s work on the project pursuant to the
inspection plan. These inspections ensure that the project is well built, compliant with the
construction specifications, and that the LPA is getting a good value from the contractor. They
also play a role in determining when work has been completed, allowing the contractor to receive
progress payments on their contract.

! Spec Book Section 108
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The inspector must be qualified by having at least five (5) years of roadway and/or bridge
construction experience. Engineering education may be substituted on a year by year basis with
the KYTC State Highway Engineer (SHE) approval. The inspector must have experience and
understanding of construction practices, record keeping and workmanship in regard to inspections.
The inspector must be capable of handling the physical requirements needed to access and perform
all inspection activities on any construction project. Certifications listed below shall be held and
maintained throughout the duration of the contract:

ACI Level I Certification Asphalt Lay-Down Technician
Aggregate Sampling Technician Structural Inspection Level |
Grade Level I Technician KEPSC-RI qualification

Grade | certification requires use of nuclear density machine (furnished by the KYTC Engineer).
The consultant inspector will be required to furnish his own badge and will track and report to
appropriate safety organization. Consultant inspector will have to transport nuclear density
machine from storage area to job site and be in compliance with policy on transportation and
storage and supervision while in his possession until stored properly at end of work day. KYTC
inspectors are required to attend safety classes presented by Troxler and all other inspectors must
have that same level of training. The inspector(s) must have all qualifications before reporting to
duty.

The inspector must be on the project’s job site at any time construction work is being completed.
The inspector must create Daily Work Reports (“Inspection Reports”). The inspector should use
KYTC Form TC 63-28, found here:
http://transportation.ky.gov/Organizational-Resources/Pages/Forms-
Library.aspx?Department=Construction.

A copy of this form is also included an as attachment to this chapter.

If the inspection reports show any deviation from the design plans, proposal (or other bidding
document) or the Standard Specifications for Road and Bridge Construction (“Spec Book™), these
deviations should be discussed with the contractor and remedied. Any changes must be approved
by KYTC.

As part of the Inspection Reports the inspector is asked to verify that any DBEs working on the
project are performing a commercially useful function and are participating adequately for the
payments to them to count towards the DBE goal. This may require interviewing DBE employees,
confirming the ownership of the DBE equipment, and determining the origin of goods supplied by
the DBEs. If the inspector has any concerns regarding whether the DBEs are providing a
commercially useful function he/she must contact the LPA immediately so that the LPA can work
with KYTC to resolve the problem without risking the LPAs reimbursement. The inspector must
give a copy of all Inspection Reports to the LPA. The Inspection Reports must be retained by the
LPAs as they may be reviewed by auditors or analyzed by the KYTC Office of Civil Rights and
Small Business Development to ensure that the commercially useful function reviews were
adequately performed.
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The project inspector is also responsible for materials testing. The requirements for materials used
on most projects are found in the Spec Book. If the project’s materials are not addressed in the
Spec Book, they must meet some other standard set by a reputable source, as agreed upon by the
LPA and the Administering Office. These standards should be included in the Bid Proposal
discussed in Chapter VIII. The inspector must test the materials according to the testing
requirements indicated in the Spec Book and provide the LPA with a material certification which
will provide sufficient information to determine that the materials incorporated into the project
meet the contract specification requirements. An example can be found here:
http://transportation.ky.gov/Local-
Programs/Documents/Materials%20Certification%20Documentation.pdf

During construction inspection, the inspector will help the LPA determine whether certain phases
of construction required for progress payments have been completed. The LPA is required to
promptly pay the contractor for work completed as these milestones are met. The contract between
the LPA and the contractor must not allow for withholding retainage on Federal-aid projects. A
retainage is the withholding of a portion of each progress payment earned by a contractor or
subcontractor until a construction project is complete. Retainage is calculated as a percentage of
each progress payment, typically 5% to 10% of the payment. Because the full amount of the
progress payment due at the milestone is not paid, such a retainage does not comply with the
requirement that the LPA promptly pay the contractor for the work completed. The LPA is
permitted, however, to include a bid item for demobilization, up to 1% % of the total project price,
to compensate the contractor after it has finished removing all equipment from the project site,
cleaning up the project site, and completing the Punch List as discussed in the following section.

IX.4 Change Orders

Sometimes unexpected things happen or are discovered during construction of a project that
require a change in the project plans. If this occurs, the LPA must submit a formal request for
“change order” approval to its Administering Office, using a change order form found here:
http://transportation.ky.gov/L ocal-Programs/Pages/Forms,%20Templates,%20and%20Examples.aspx
Note, there are currently separate change order forms for OLP-Administered projects and District-
Administered projects. A copy of these forms is provided as an attachment to this chapter.

No work may be done on the change order until KYTC provides the LPA with written approval.

Supporting documentation clearly justifying the change order must accompany the change order

form. If the change order relates to a time extension it must FHWA’s “Change Orders” Video:
indicate how the extension will affect the project’s http:

. ttp://www.fhwa.dot.gov/federal-
schedule. The LPA may be required to prepare an aidessentials/catmod.cfm?id=4

independent estimate to ensure that the proposed change
order prices are fair and reasonable.

The Administering Office will review the change order to ensure that the change is truly
unforeseen, within the original scope of the project, in accordance with all construction and design
requirements, and that the redistribution of the allocated funds is acceptable?. The Administering
Office will then route the request for the appropriate KYTC approvals. No work may be done on
the change order until KYTC provides the LPA with written approval.

223 CFR § 635.121
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The LPA must not assume that additional funds will be allocated above the amount of the
project award. Cost overruns are the LPA’s responsibility.

IX.5. FEinal Inspection and Acceptance

When the construction work is complete, the LPA must notify the Administering Office that the
project is ready for final inspection. The appropriate KYTC representative(s), a LPA
representative, the inspector, and the contractor should visit the project together and create a list
of corrective work for the contractor to complete (“Punch List”). Once the contractor notifies the
LPA that the Punch List is complete, the LPA should coordinate with the Administering Office to
arrange to revisit the project site together to ensure that the Punch List changes were made. If the
Punch List was properly addressed, the appropriate KYTC representative will certify that the
project was constructed satisfactorily and he/she will complete a KYTC Formal Acceptance
Report (“Acceptance Report”). The template at the following web link should be used:
http://transportation.ky.gov/L ocal-Programs/Documents/Formal%20Acceptance%20Form.pdf.

A copy of this form is provided as an attachment to this chapter.

The Administering Office will provide a copy of the Acceptance Report to the LPA.

Upon receipt of the Acceptance Report, the LPA may issue the Final Release Letter (“Release”)
for the contractor’s signature. A list of final quantities and work will be attached. If the contractor
agrees with the statements in the Release he/she will sign the letter. The LPA cannot issue the
final payment to the contractor without a signed release from the contractor. The LPA must submit
the Acceptance Report and the signed Release to the Administering Office.













































X. REIMBURSEMENT

X.1. Costs Eligible for Reimbursement

Costs directly related to the project are reimbursable as long as the LPA, prior to incurring the
eligible activity cost, completed the necessary steps and received the appropriate approvals from
KYTC and FHWA.

As mentioned in Chapter 1, indirect costs (such as overhead) are not eligible for reimbursement
unless the LPA has an approved Cost Allocation Plan.!

If the LPA is seeking reimbursement for employee time and equipment usage for construction
force account expenditures, as discussed in Chapter VIII, the LPA must provide appropriate
documentation. Time spent on administrative duties is not eligible for reimbursement. Employees
of the LPA must record daily only that time worked and those equipment hours used specifically
for the individual project. Employees must sign the daily time and equipment record and their
supervisor must approve it. This documentation must be included with the reimbursement request.

X.2.  Reimbursement Process

The LPA must pay project expenses up front and then submit a request for reimbursement to the
Administering Office on the appropriate reimbursement request form, found here:
http://transportation.ky.gov/Local-Programs/Pages/Forms,%20Templates,%20and%20Examples.aspx
Note, there are currently separate reimbursement request forms for OLP-Administered projects
and District-Administered projects. A copy of each of these forms is provided as an attachment to
this chapter.

The LPA must submit invoices for reimbursement payments every 90 days (at a minimum) until
its project is completed and final reimbursement payment is made to the LPA (and the project is
closed by KYTC). Monthly invoicing is recommended. If an invoice is not submitted within any
90 day period, an explanation must be provided. Projects with no expenditures processed for
reimbursement are subject to being added to the Federal “Inactive Project” project list and the
federal funding is subject to being de-obligated by FHWA.

Reimbursement requests must be appropriately supported with legible, detailed vendor invoices
and receipts that include a detailed description and/or location for the work performed, printed
name and approval signature, date, cancelled checks (front and back) proving the LPA has paid
the vendors, and any other supporting documents, as appropriate, to explain expenditures
submitted for reimbursement.

Supporting documentation must demonstrate that the DBE goal (discussed in Chapter VIII) is
being met and that DBEs employed on the project are being promptly paid. If the DBE
requirements are not being met, the LPA’s reimbursement payment will not be made.

1 OMB Circular A-87 (as revised); FHWA Memorandum: “Indirect Costs Eligibility and other TEA-21 Revisions to
Title 23 USC § 302,” September 24, 1998.
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After KYTC review and approval, the LPA will be reimbursed by KYTC at the agreed upon federal
share for properly documented, eligible, and authorized project costs.

If the project is being constructed through a non-reimbursement program, prime contractors must
be paid by the LPA within 7 days of the date the LPA receives the funds from KYTC. The LPA
must also ensure that all subcontractors are being promptly paid in accordance with statute.? For
both non-reimbursement and reimbursement programs subcontractors must be paid within 7 days
from the date the prime contractor receives its payment from the LPA. In no instance shall the
subcontractors wait more than 30 days from the time they satisfactorily provided their services or
items to receive payment. The party with whom the subcontractor has contracted must pay it
within 30 days of the date the subcontractor satisfactorily performed its services regardless of
whether or not it has received reimbursement or payment.

249 CFR 26.29.
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Attachment 1 — OLP Reimbursement Request Form
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Xl.  PROJECT COMPLETION

XI1.1. Project Closing Documentation

When the project is completed, the LPA must submit a completed Project Closure Form, found
here:

http://transportation.ky.gov/Local-
Programs/Pages/Forms,%20Templates,%20and%20Examples.aspx

There are currently separate closure forms for OLP-Administered projects and District-
Administered projects. A copy of each of these forms is provided as an attachment to this chapter.

The completed project closure form and pictures documenting the completed project must be
submitted to the Administering Office. The LPA will not receive its final reimbursement payment
until these documents are received. The Administering Office will use these documents and
pictures to close the project with FHWA.. If any funds remain, they will be re-encumbered to the
respective program’s funds. The LPA will not be permitted to enlarge the scope of its project,
even if funds remain.

X1.2. Maintenance and Easements

For infrastructure projects, the LPA is responsible for maintaining its Federal-aid project facilities
on a non-profit basis (per the maintenance plan in the MOA). The cost of future maintenance for
a project will be the sole responsibility of the LPA. As mentioned in Chapter I, all arrangements
for funding long term maintenance should be included in the MOA between the LPA and KYTC.

The LPA’s maintenance responsibilities may be reinforced in an easement the LPA may be
required to grant to KYTC. Infrastructure projects involving historic property may require a
historic preservation easement. KYTC will make the decision to require that a maintenance or
preservation easement be provided on a case by case basis depending on the amount of the award
at stake and the sensitivity of the project.

Easements will describe the condition of the project at the time its construction is complete and
will require that the LPA or any future owner of the property maintain the project in that condition.
Information regarding the condition of the property at the time its construction is complete will
come from the project closeout documentation unless the project requires a historic preservation
easement. For these easements, the LPA must obtain a baseline document describing the condition
of the property by hiring a prequalified historic preservation consultant. Once the baseline
document is created, the LPA must submit the baseline document to its Administering Office.
Using this document, KYTC will draft the historic preservation easement for the LPA’s signature.
The easement will require that the LPA or any future owner of the property maintain the project
to that condition.

In the event the LPA or current property owner fails to maintain its project, the easement will give

the KYTC the right to enter onto and maintain the property and charge the LPA or the current
owner for any costs it incurs in doing so.
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Chapter XI — Project Completion

All easements must be signed by the LPA and KYTC. KYTC will record the easement in the
property records in the county in which the project is located. The LPA should sign the easement
document before final reimbursement.

X1.3. Audits and Record Retention

LPA projects are subject to audit by KYTC and the Kentucky Auditor of Public Accounts. Also,
FHWA may elect to conduct a comprehensive audit of any project receiving Federal-aid funding.
LPAs are required to retain all records relating to their federally funded projects for three years
following formal acceptance and closure by KYTC. Copies or electronic versions of the
documents are acceptable in accordance with statute.! The retention period begins at the time
KYTC submits its last expenditure report for the period and the final project closing documentation
is completed in FHWA’s Financial Management Information System (FMIS).? For as long as the
records are retained, KYTC, FHWA and the Comptroller General of the United States, or any of
their authorized representatives shall have the right to access the records in order to make audits,
examinations, excerpts, and/or transcripts.® KYTC, FHWA, and the LPA must at all times comply
with OMB Super Circular 2 CFR 200.

12 CFR 200.335.
2 More complete information regarding when the retention period begins can be found in 49 CFR 18.32(c).
32 CFR 200.336.
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ADA
CAP
CE
DBE
DLG
EAS/FONSIs
EE
EIS
FHWA
KYTC
LDRC
LPA
PDC
MOA
MPO
MTP
NEPA
OLP
PE
QBS
RFB
RFP
RFQ
ROW
STIP
STP
TIP
TMP

Appendix A

Explanation of Acronyms

Americans with Disabilities Act of 1990
Communicating All Promises

Categorical Exclusion

Disadvantaged Business Enterprises

Governor’s Department for Local Government
Environmental Assessments/Finding of No Significant Impacts
Engineer’s Estimate

Environmental Impact Statement

Federal Highway Administration

Kentucky Transportation Cabinet

LPA Design Review Checklist

Local Public Agency

Project Development Checklist

Memorandum of Agreement

Metropolitan Planning Organization
Metropolitan Transportation Plan

National Environmental Policy Act

Kentucky Transportation Cabinet, Office of Local Programs
Professional Engineer

Qualifications Based Selection

Request for Bids

Request for Proposals

Request for Qualifications

Right-of-Way

Statewide Transportation Improvement Program
Surface Transportation Program

Transportation improvement Program

Traffic Management Plan



Glossary

Administering Office
For projects funded by any or a combination of the TE, TCSP, SRTS, CMAQ
funds and certain earmark projects, the KYTC OLP is the Administering Office.
For all other projects the Administering Office is generally one of the 12 KYTC
District Offices, depending on the KYTC District in which the LPA project is
located. For some projects the Administering Office will be the Division of
Planning.

Bid Bond
A bond provided by a firm bidding on a contract. If a firm is selected for a
contract award but chooses not to enter into the contract with the awarding
agency, the agency will be compensated. A 5% bid bond is required for projects
over $40,000.00.

Bid Proposal

A document describing all design and structural requirements of a project and
the contract terms which will govern the LPA's relationship with the
construction contractor which provides the lowest responsive bid.

Change Order

The document which governs any changes to the original design plans and bid
proposals. Unless this document receives the appropriate approvals, any
payments made as a result of the change order will not be reimbursable.

Clearinghouse Document

The electronic document administered by the Governor's Department of Local
Government, required for the environmental phase of all projects, which allows
other governmental agencies to identify the environmental impacts of a project.

Commercially Useful Function
To perform a commercially useful function a DBE must be responsible for
execution of the work of the contract and carry out its responsibilities by
actually performing, managing, and supervising the work involved. To perform
a commercially useful function, the DBE must also be responsible, with
respect to materials and supplies used on the contract, for negotiating price,
determining quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself.

Disadvantaged Business Enterprises ("DBE")
A potential contractor, subcontractor, or professional service provider that has
been certified by the Minority Business Development Agency of the Department
of Commerce.

Engineers Estimate ("EE™)
An estimate of a project's construction costs, prepared by the person or
consultant who designed it.




Engineering Related Services
Services that are a necessary part of the design work done by an Engineer such
as surveying.

Federal Fiscal Year

The Federal Fiscal Year is the accounting period used when managing an LPA
project. It begins on October 1 and ends September 30 of each calendar year.

Federal Highway Administration ("FHWA"™)
An agency within the US Department of Transportation that supports state and
local governments in the design construction and maintenance of the nation’s
highway system.

Fund Allocation

The process by which KYTC makes federal funds available to be spent on LPA
projects. For some projects the funds are allocated in phases. No funds spent
by the LPA prior to Fund Allocation can be reimbursed.

Infrastructure
Infrastructure projects are those that involve any ground disturbance or that
involve an existing structure. Examples include sidewalks, streetscape
projects, installing signs, restoration of historic buildings, and any major
construction project.

In-Kind Contributions
An LPA can get credit for the value of the non-cash item in meeting its
matching requirement. In-kind contributions can include land owned by the
LPA,; but if it does, it must have been acquired in compliance with the
Uniform Relocation Act discussed in the Right-of-Way section of this guide.

Kentucky Federal-aid Highway Program Stewardship Plan (*Stewardship Plan™)
The agreement between FHWA and KYTC, entered into pursuant to 23 USC
106(c), which clarifies the roles and responsibilities of FHWA and KYTC in the
efficient and effective management of public funds with the goal of ensuring
that FHWA Programs are delivered consistent with laws, regulations, policies
and good business practices.

Kentucky Transportation Cabinet ("KYTC")

A state executive branch agency responsible for overseeing the development and
maintenance of a safe efficient multi-modal transportation system throughout
Kentucky

LPA Design Review Checklist ("LDRC")

The checklist that must be filled out by whomever designs the LPA project and
must be approved by the District LPA Coordinator and, if the project is located
in a historic area, by the state historic preservation coordinator.

Matching Requirement

For most LPA projects the LPA must provide a percentage of the project cost
from its own funds. This is referred to as the Matching Requirement.



Memorandum of Agreement ("MOA")

The agreement between KYTC and the LPA which governs their relationship
and dictates each party's duties to the other. It contains a certification that the
LPA has read this guide, includes a project scope, a project budget and, for
infrastructure projects, it will also include a maintenance plan.

Notice to Proceed
The permission from KYTC to move on to the next phase of the project. It can
take the form of an email or a letter.

Payment
Bond

A bond provided by a firm after it is awarded a contract. If a firm fails to pay
its subcontractors or those from whom it purchases supplies, those injured
parties will collect from the payment bond rather than by putting liens on the
project property.

Performance Bond
A bond provided by a firm after it is awarded a contract. If a firm in the
performance of the contract causes any damage or liability to the awarding
agency, the agency will be compensated. A 100% performance bond is required
for projects over $40,000.00.

Punch List
A list of corrective work that is compiled by a KYTC representative, and LPA
representative, the inspector, and the contractor at a visit to the project after all
of the work has been completed. The items on the Punch List must be
completed before the contractor is released from the contract.

Qualifications Based Selection (“OBS”) Process

The federally mandated selection process for hiring professional service
providers - requires that hiring decisions be based on the qualifications of the
candidates rather than price.

Right of Way
That property owned or acquired by a government body as part of a government
infrastructure project.

Spec Book
KYTC’s Standard Specifications for Roadway and Bridge Construction which

can be found at
http://transportation.ky.gov/Construction/Pages/Kentucky-Standard-
Specifications.aspx
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